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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

------------------------------------------------------x 
 : 
In re : Chapter 11 
 :  
TK HOLDINGS INC., et al.,   : Case No. 17-11375 (___BLS) 
  :   
 Debtors.1 : (Jointly Administered) 
  : 
------------------------------------------------------x Re: Docket No. 14 

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363(b),  
AND 503(b)(9) AUTHORIZING THE DEBTORS TO PAY  

CERTAIN PREPETITION OBLIGATIONS OF CRITICAL VENDORS 

Upon the motion, dated June 25, 2017 (the “Motion”),2 of TK Holdings Inc. and 

its affiliated debtors, as debtors and debtors in possession (collectively, the “Debtors”), pursuant 

to sections 105(a), 363(b), and 503(b)(9) of title 11 of the United States Code (the “Bankruptcy 

Code”) for entry of interim and final orders authorizing the Debtors to pay, in their sole 

discretion, prepetition obligations owed to certain vendors, suppliers, service providers, and 

other similar parties and entities that are essential to maintaining the going concern value of the 

Debtors’ businesses (the “Critical Vendors” and the prepetition obligations owed to such Critical 

Vendors, the “Critical Vendor Claims”), all as more fully set forth in the Motion; and upon 

consideration of the Caudill Declaration and the Simpton Declaration; and this Court having 

jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, as applicable, are:  Takata Americas (9766); TK Finance, LLC (2753); TK China, LLC (1312); TK 
Holdings Inc. (3416); Takata Protection Systems Inc. (3881); Interiors in Flight Inc. (4046); TK Mexico Inc. (8331); 
TK Mexico LLC (9029); TK Holdings de Mexico, S. de R.L. de C.V. (N/A); Industrias Irvin de Mexico, S.A. de 
C.V. (N/A); Takata de Mexico, S.A. de C.V. (N/A); and Strosshe-Mex, S. de R.L. de C.V. (N/A).  Except as 
otherwise set forth herein, the Debtors’ international affiliates and subsidiaries are not debtors in these chapter 11 
cases.  The location of the Debtors’ corporate headquarters is 2500 Takata Drive, Auburn Hills, Michigan 48326. 
2 Capitalized terms used but not otherwise herein defined shall have the meanings ascribed to such terms in the 
Motion. 
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and 1334, and the Amended Standing Order of Reference from the United States District Court 

for the District of Delaware dated February 29, 2012; and consideration of the Motion and the 

requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided to the parties listed therein, and it appearing that no other or 

further notice need be provided; and this Court having reviewed the Motion; and this Court 

having held a hearing on the Motion; and this Court having determined that the legal and factual 

bases set forth in the Motion establish just cause for the relief granted herein; and it appearing 

that the relief requested in the Motion is necessary to avoid immediate and irreparable harm to 

the Debtors and their estates as contemplated by Bankruptcy Rule 6003, and is in the best 

interests of the Debtors, their estates, creditors, and all parties in interests; and upon all of the 

proceedings had before this Court and after due deliberation and sufficient cause appearing 

therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is granted on an interim basis, as provided herein. 

2. The Debtors are authorized, but not directed, pursuant to sections 105(a), 

363(b), and 503(b)(9) of the Bankruptcy Code, to satisfy prepetition Critical Vendor Claims in 

the ordinary course of business, upon such terms and in the manner provided in this Interim 

Order and the Motion; provided, however, that the prepetition amounts authorized to be paid 

pursuant to this paragraph shall not exceed $35,580,000 pending entry of a final order on the 

Motion. 

3. The Debtors shall only make payment on account of a Critical Vendor 

Claim to a Critical Vendor who agrees to continue to supply goods or services to the Debtors on 
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Customary Trade Terms or such other trade terms no less favorable to the Debtors that are 

individually agreed to by the Debtors and such Critical Vendor.  

4. The Debtors shall undertake all appropriate efforts to cause Critical 

Vendors to enter into an agreement (the “Vendor Agreement”) with the Debtors, substantially in 

the form of the agreement annexed to the Motion as Exhibit D.   

5. The Debtors are authorized, but not required, to enter into Vendor 

Agreements when the Debtors determine, in the exercise of their reasonable business judgment, 

that it is appropriate to do so; provided, however, that the Debtors’ inability to enter into a 

Vendor Agreement shall not preclude them from paying a Critical Vendor Claim when, in the 

exercise of their reasonable business judgment, such payment is necessary to the Debtors’ 

operations. 

6. If the Debtors, in their discretion, determine that a Critical Vendor has not 

complied with the terms and provisions of the Vendor Agreement or has failed to continue to 

comply with the Customary Trade Terms or such other trade terms that are individually agreed to 

by the Debtors and such Critical Vendor following the date of the agreement, the Debtors may 

terminate a Vendor Agreement, together with the other benefits to the Critical Vendor as 

contained in this Order; provided, however, that the Vendor Agreement may be reinstated if (i) 

such determination is subsequently reversed by the Court for good cause shown that the 

determination was materially incorrect after notice and a hearing following a motion from the 

Critical Vendor, (ii) the underlying default of the Vendor Agreement is fully cured by the 

Critical Vendor not later than five (5) business days after the Debtors provide notice of such 

default, or (iii) the Debtors, in their discretion, reach an agreement with the Critical Vendor. 
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7. If a Vendor Agreement is terminated as set forth above, or if a Critical 

Vendor that has received payment of a prepetition claim later refuses to continue to 

supply  goods or services for the applicable period in compliance with the Vendor Agreement or 

this Order, then the Debtors reserve their rights to and may seek approval of this Court to (i) 

deem such payment to apply to postpetition amounts payable to such Critical Vendor, if 

applicable, or (ii) take any and all appropriate steps to cause such Critical Vendor to repay 

payments made to it on account of its prepetition Critical Vendor Claim to the extent that such 

payments exceed the postpetition amounts then owing to such Critical Vendor.  The Critical 

Vendor Claim shall then be reinstated in such an amount so as to restore the Debtors and the 

Critical Vendor to their original positions as if the Vendor Agreement had never been entered 

into and the payment of the Critical Vendor Claim had not been made.  

8. The Debtors shall maintain a matrix summarizing (i) the name of each 

Critical Vendor paid on account of Critical Vendor Claims, (ii) the amount paid to each Critical 

Vendor on account of its Critical Vendor Claim, and (iii) the goods or services provided by such 

Critical Vendor.  This matrix shall be provided, upon request, to the Office of the United States 

Trustee for the District of Delaware and the professionals retained by any official committee of 

unsecured creditors appointed in these Chapter 11 Cases; provided, that the professionals for any 

such committee shall keep the matrix confidential and shall not disclose any of the information 

in the matrix to anyone, including any member of such statutory committee of creditors, without 

prior written consent of the Debtors. 

9. Applicable banks and financial institutions are authorized, but not 

directed, at the Debtors’ request, to receive, process, honor and pay, to the extent of funds on 
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deposit, any and all checks issued or to be issued or electronic fund transfers requested or to be 

requested by the Debtors relating to the Critical Vendor Claims.  

10. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic fund transfers, on account of the Critical Vendor Claims to 

replace any prepetition checks or electronic fund transfer requests that may be lost, dishonored, 

or rejected as a result of the commencement of the Chapter 11 Cases. 

11. Nothing contained in this Interim Order or in the Motion is intended to be 

or shall be construed as (a) an admission as to the validity of any claim against the Debtors, (b) a 

waiver of the Debtors’ or any appropriate party in interest’s rights to dispute any claim, or (c) an 

approval or assumption of any agreement, contract, program, policy, or lease under section 365 

of the Bankruptcy Code.  Likewise any payment made pursuant to this Interim Order is not 

intended to be and shall not be construed as an admission to the validity of any claim or a waiver 

of the Debtors’ rights to dispute such claim subsequently. 

12. Notwithstanding entry of this Interim Order, nothing herein shall create, 

nor is intended to create, any rights in favor of or enhance the status of any claim held by, any 

party. 

13. Notwithstanding anything to the contrary contained herein, any payment 

to be made, or authorization contained hereunder shall be subject to the same limitations and 

restrictions as are provided for in any order of this Court approving the Debtors’ entry into any 

accommodation or similar agreements with the Consenting OEMs and granting the Consenting 

OEMs adequate protection in connection therewith (each a “Adequate Protection Order”).  To 

the extent there is any conflict between this Interim Order and any Adequate Protection Order, 

the terms of such Adequate Protection Order shall control. 

456



 

 6 
RLF1 17751043V.12 

14. The requirements of Bankruptcy Rule 6003(b) have been satisfied. 

15. The requirements of Bankruptcy Rules 4001(d) and 6004(a) are waived. 

16. Notwithstanding the provisions of Bankruptcy Rules 4001(a)(3) and  

6004(h), this Interim Order shall be immediately effective and enforceable upon its entry. 

17. The Debtors are authorized to take all steps necessary or appropriate to 

carry out this Interim Order. 

18. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation, or enforcement of this Interim 

Order. 

19. A final hearing to consider the relief requested in the Motion shall be held 

on  , ____ at ______ (Prevailing Eastern Time) and any objections or 

responses to the Motion shall be filed and served so as to be actually received on or prior to 

 , ____ at 4:00 p.m. (Prevailing Eastern Time). 

Dated: June ____, 2017 
 Wilmington, Delaware 

   
THE HONORABLE BRENDAN L. SHANNON 
CHIEF UNITED STATES BANKRUPTCY JUDGE 

457



458



459



 

RLF1 17751048V.2 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF DELAWARE 

------------------------------------------------------x 

 : 

In re : Chapter 11 

 :  

TK HOLDINGS INC., et al.,   : Case No. 17-11375 (BLS) 

  :   

 Debtors.
1
 : (Jointly Administered) 

  : 

------------------------------------------------------x Re:  Docket No. 9 

 

ORDER PURSUANT TO 11 U.S.C. § 105(a), FED. R. BANKR. P.  

2002, 5005, AND 9007, AND LOCAL RULES 2002-1(d) AND 5005-4  

MOTION OF DEBTORS PURSUANT TO 11 U.S.C. § 105(a), FED. R. 

 BANKR. P. 2002, 5005, AND 9007, AND LOCAL RULES 2002-1(d) AND 

 5005-4 FOR ENTRY OF AN ORDER (I) APPROVING THE FORM AND 

 MANNER OF NOTICE OF COMMENCEMENT; (II) LIMITING  

NOTICE REQUIRED WITH RESPECT TO POTENTIAL PSAN  

CLAIMANTS, PENDING FURTHER ORDER; AND (III) AUTHORIZING 

 THE RELEASE OF RECORDS NECESSARY TO IMPLEMENT SPECIAL  

NOTICING PROCEDURES FOR POTENTIAL PSAN CLAIMANTS 

 

Upon the motion, dated June 25, 2017 (the “Motion”),
2
 of TK Holdings Inc. and 

its affiliated debtors, as debtors and debtors in possession (collectively, the “Debtors”) pursuant 

to section 105(a) of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002(a), 

(f), (l), and (m), 5005, and 9007 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”), and Rules 2002-1(d) and 5005-4 of the Local rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”), the Debtors request entry of an order (i) approving the form and manner of the notice of 

                                                 
1
 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are:  Takata Americas (9766); TK Finance, LLC (2753); TK China, LLC (1312); TK 

Holdings Inc. (3416); Takata Protection Systems Inc. (3881); Interiors in Flight Inc. (4046); TK Mexico Inc. (8331); 

TK Mexico LLC (9029); TK Holdings de Mexico, S. de R.L. de C.V. (N/A); Industrias Irvin de Mexico, S.A. de 

C.V. (N/A); Takata de Mexico, S.A. de C.V. (N/A); and Strosshe-Mex, S. de R.L. de C.V. (N/A).  Except as 

otherwise set forth herein, the Debtors’ international affiliates and subsidiaries are not debtors in these chapter 11 

cases.  The location of the Debtors’ corporate headquarters is 2500 Takata Drive, Auburn Hills, Michigan 48326. 

2
 Capitalized terms used but not otherwise herein defined shall have the meanings ascribed to such terms in the 

Motion. 
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commencement (the “Notice of Commencement”) of the Debtor’s chapter 11 cases (the 

“Chapter 11 Cases”) and meeting of creditors pursuant to section 341 of the Bankruptcy Code 

(the “Section 341 Meeting”); (ii) limiting the notice the Debtors and other persons filing papers 

in these Chapter 11 Cases are required to provide to PPICs, pending further order of the Court 

directing the manner of notice to such parties; and (iii) authorizing the release to the Debtors of 

certain motor vehicle records necessary to implement special noticing procedures for PPICs, all 

as more fully set forth in the Motion; and upon consideration of the Caudill Declaration; and this 

Court having jurisdiction to consider the Motion and the relief requested therein pursuant to 28 

U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference from the United States 

District Court for the District of Delaware dated February 29, 2012; and consideration of the 

Motion and the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and 

venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and 

proper notice of the Motion having been provided to the parties listed therein, and it appearing 

that no other or further notice need be provided; and this Court having reviewed the Motion; and 

this Court having held a hearing on the Motion; and this Court having determined that the legal 

and factual bases set forth in the Motion establish just cause for the relief granted herein; and it 

appearing that the relief requested in the Motion is in the best interests of the Debtors, their 

estates, creditors, and all parties in interests; and upon all of the proceedings had before this 

Court and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is granted as provided herein. 

2. Pursuant to section 105(a) of the Bankruptcy Code and Local Rules 2002-

1(d) and 5005-4, the Notice Procedures are approved. 
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3. The Notice of Commencement, substantially in the form annexed to the 

Motion as Exhibit B, is approved. 

4. Except as otherwise set forth herein, Prime Clerk LLC (“Prime Clerk”), as 

the retained claims and noticing agent of the Debtors, is authorized and directed to serve the 

Notice of Commencement within five (5) business days of the date of this Order, or as soon as 

reasonably practicable thereafter, by regular mail, postage paid, on those Traditional Notice 

Parties entitled to receive the Notice of Commencement pursuant to Bankruptcy Rule 2002.  

Service of the Notice of Commencement in accordance with this paragraph is approved in all 

respects and shall be deemed sufficient notice of the commencement of these Chapter 11 Cases 

and the Section 341 Meeting under the Bankruptcy Code, the Bankruptcy Rules and the Local 

Rules. 

5. Pending further order of the Court (including any order granting the relief 

requested in the Bar Date Motion), and notwithstanding any requirement under Bankruptcy Rule 

2002 or otherwise, neither the Debtors, Prime Clerk, the clerk of the Court, nor any other person 

shall be required to serve or otherwise provide (a) the Notice of Commencement or (b) any other 

pleadings, papers, deadlines, hearings, or other matters in the Chapter 11 Cases, whether by mail, 

hand delivery, overnight courier, or other otherwise, on any PPIC, unless such PPIC is also a 

Traditional Notice Party as of the date of such service or notice. 

6. Upon completion of noticing of any particular matter with respect to any 

PPIC Notice Parties, Prime Clerk, after consultation with the attorneys for the Debtors, shall file 

with the Court either an affidavit or certificate of service, describing the PPIC Notice Parties to 

which the PPIC Combined Notice was sent, and noting that a full list of the PPIC Notice Parties to 

whom notice was provided will be made available upon request. 
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7. IHS Markit and its subsidiary R.L. Polk and Co. (collectively, “IHS”) is 

hereby ordered to provide the Debtors and their professionals, at the sole cost and expense of the 

Debtors, with the necessary information to send the proposed PPIC Combined Notice to current 

registered owners of Subject Vehicles and registered owners of Subject Vehicles from January 1, 

2013 onward, including, with respect to all periods, owners’ full names and all address 

information, whether residential or other (the “Requested Record Information”).  Each state or 

territory department of motor vehicles, including, but not limited to, the California Department 

of Motor Vehicles, or any similar governmental agency for any applicable state of territory is 

hereby ordered to release the Requested Record Information to IHS and/or Prime Clerk for the 

foregoing stated purpose, notwithstanding any applicable statutory requirements governing the 

release of such information, including but not limited to California Vehicle Code §1808.23.    

8. Pursuant to Bankruptcy Rule 2002(l), the Debtors, with the assistance of 

Prime Clerk, shall cause the Notice of Commencement to be published (i) once in the national 

editions of each of The Wall Street Journal, The New York Times, and USA Today; (ii) once in 

the Automotive News; and (iii) on the website to be established by Prime Clerk. 

9. The Debtors are authorized to take all steps necessary or appropriate to 

carry out this Order. 

10. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation, or enforcement of this Order. 

 

Dated: June _________, 2017 

 Wilmington, Delaware 

   

THE HONORABLE BRENDAN L. SHANNON 

CHIEF UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

------------------------------------------------------x 
  : 
In re  : Chapter 11 
  :  
TK HOLDINGS INC., et al.,    : Case No. 17-11375 (___BLS) 
   :   
 Debtors.1  : Joint Administration RequestedJointly 
Administered 
   : Re: Docket No. 18 
   : 
------------------------------------------------------x 
 

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, 503, 506 AND  
507 AND FED. R. BANKR. P. 2002, 4001, 6003, 6004, AND 9014 GRANTING MOTION 
FOR ENTRY OF AN INTERIM AND FINAL ORDER (I) AUTHORIZING DEBTORS 

TO ENTER INTO ACCOMMODATION AGREEMENT AND ACCESS 
AGREEMENT WITH CERTAIN CUSTOMERS, (II) GRANTING 

ADEQUATE PROTECTION IN CONNECTION THEREWITH, (III) MODIFYING 
THE AUTOMATIC STAY TO IMPLEMENT AND EFFECTUATE 

THE TERMS THEREOF; AND (IV) SCHEDULING A FINAL HEARING 

Upon the motion (the “Motion”) of TK Holdings, Inc. (“TKH”) and the subsidiaries of 

TKH that are debtors and debtors in possession in the above-captioned cases (collectively with 

TKH, the “Debtors”), pursuant to sections 105, 361, 362, 363, 503, 506 and 507 of title 11 of the 

United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 4001, 6003, 

6004 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Rule 4001-2 of the Local Bankruptcy Rules of the United States Bankruptcy Court for the 

District of Delaware (the “Local Bankruptcy Rules”), seeking, among other things: 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, as applicable, are:  Takata Americas (9766); TK Finance, LLC (2753); TK China, LLC (1312); TK 
Holdings Inc. (3416); Takata Protection Systems Inc. (3881); Interiors in Flight Inc. (4046); TK Mexico Inc. (8331); 
TK Mexico LLC (9029); TK Holdings de Mexico S. de R.L. de C.V. (N/A); Industrias Irvin de Mexico, S.A. de 
C.V. (N/A); Takata de Mexico, S.A. de C.V. (N/A); and Strosshe-Mex, S. de R.L. de C.V. (N/A).  Except as 
otherwise set forth herein, the Debtors’ international affiliates and subsidiaries are not debtors in these chapter 11 
cases.  The location of the Debtors’ corporate headquarters is 2500 Takata Drive, Auburn Hills, Michigan 48326. 
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A. authorization for the Debtors to enter into (a) that certain Accommodation 

Agreement, which was attached to the Motion as Exhibit A (together with any exhibits or 

schedules thereto, and as may be amended or modified in accordance with the terms thereof, 

the “Accommodation Agreement”),2 and (b) the Access and Security Agreement, [which was 

attached to the Motion as Exhibit BDocket No. 87] (together with any exhibits or schedules 

thereto, and as may be amended or modified in accordance with the terms thereof, the “Access 

Agreement” and, together with the Accommodation Agreement, the “Agreements”); (ii) granting 

adequate protection to those Consenting OEMs with Customer Accounts (the “Secured 

Accommodation Parties”)3 in connection therewith; (iii) modifying the automatic stay imposed 

under section 362 of the Bankruptcy Code to the extent necessary to implement and effectuate 

the relief requested therein; and (iv) scheduling a hearing to consider the relief requested herein 

on a final basis (the “Final Hearing”). 

B. the grant of adequate protection to the Secured Accommodation Parties in respect 

of the Customer Secured Claims (as defined below) subject to the Carve-Out (as defined below) 

and the terms of this Interim Order; 

C. approval of certain stipulations in paragraph  4 of this Interim Order by the 

Debtors with respect to, among other things, (a) the Customer Accounts (as defined below) owed 

to the Debtors by each Secured Accommodation Party as of the date (the “Petition Date”) of the 

commencement of the Debtors’ chapter 11 cases (the “Cases”), (b) the amount, validity and 

priority of the Customer Secured Claims, and (c) the validity and enforceability of the 

                                                 
2 Capitalized terms used but not defined herein having the meanings given to them in the Accommodation 
Agreement.  

3 Among others, the following Consenting OEMs are not Secured Accommodation Parties: BMW AG and , Daimler 
AG and Volkswagen AG. 
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Prepetition Setoff Rights (as defined below) of the Secured Accommodation Parties in respect of 

the Customer Secured Claims; 

D. subject only to and effective upon entry of the Final Order, so long as any of the 

Adequate Protection Claims remain outstanding, the waiver of the Debtors’ right to surcharge the 

Collateral (as defined below) pursuant to section 506(c) of the Bankruptcy Code; 

E. modification of the automatic stay to the extent set forth herein and in the 

Accommodation Agreement; 

F. pursuant to Bankruptcy Rule 6003, a hearing (the “Hearing”) on the Motion to be 

held before this Court to consider entry of an order granting the Motion (this “Interim Order”), 

on an interim basis; and 

G. that this Court schedule a final hearing (the “Final Hearing”) to be held within 35 

days of the entry of this Interim Order to consider entry of a final order granting the Motion 

(the “Final Order”) on a final basis; and due and appropriate notice of the Motion and the 

Hearing having been served by the Debtors on (i) the Office of the United States Trustee for the 

District of Delaware (“U.S. Trustee”) (Attn: David Buchbinder, Esq. and Jane Leamy, Esq.); 

(ii)  the Debtors’ fifty (50) largest unsecured creditors on a consolidated basis; (iii) the Securities 

and Exchange Commission; (iv) the Internal Revenue Service; (v) the Offices of the United 

States Attorney for the District of Delaware and the Eastern District of Michigan; (vi) the 

National Highway Traffic Safety Administration (“NHTSA”); (vii) the Consenting OEMs; (viii) 

the Plan Sponsor; (ix) all of the Debtors’ landlords, and owners and/or operators of premises at 

which any of the Debtors inventory and/or equipment is located; and (x) any other party entitled 

to notice pursuant to Local Rule 9013–1(m), and it appearing that no other or further notice need 

be provided; and this Court having reviewed the Motion; and this Court having held a hearing on 
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the Motion; and this Court having determined that the legal and factual bases set forth in the 

Motion establish just cause for the relief granted herein; and it appearing that the relief requested 

in the Motion is necessary to avoid immediate and irreparable harm to the Debtors and their 

estates as contemplated by Bankruptcy Rule 6003, and is in the best interests of the Debtors, 

their estates, creditors, and all parties in interests; and upon all of the proceedings had before this 

Court and after due deliberation and sufficient cause appearing therefor, and upon the record 

made by the Debtors in the Motion, the declaration of Scott E. Caudill, the Executive Vice 

President and Chief Operating Officer for TKH, filed in support of the Debtors’ chapter 11 

petitions and related first day relief (Docket No. [__]19) (the “Caudill Declaration”), and at the 

Hearing and after due deliberation and sufficient cause appearing therefor; 

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that: 

1. Disposition.  The relief requested in the Motion is granted on an interim basis in 

accordance with the terms of this Interim Order.  Any objections to the Motion with respect to 

the entry of this Interim Order that have not been withdrawn, waived or settled, and all 

reservations of rights included therein, are hereby denied and overruled on the merits. 

2. Jurisdiction.  This Court has core jurisdiction over the Cases, the Motion and the 

property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. Notice.  ProperUnder the circumstances, proper, timely, adequate and sufficient 

notice of the Motion has been provided in accordance with the Bankruptcy Code, the Bankruptcy 

Rules and the Local Bankruptcy Rules, and no other or further notice of the Motion or the entry 

of this Interim Order shall be required, except as set forth in paragraph  26 below. The interim 
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relief granted herein is necessary to avoid immediate and irreparable harm to the Debtors and 

their estates pending the Final Hearing. 

4. Debtors’ Stipulations.  Without prejudice to any other party in interest (but 

subject to the limitations thereon contained in paragraphs  12 through 14 below), the Debtors 

admit, stipulate and agree that: 

(a) as of the Petition Date, the Secured Accommodation Parties owed 

outstanding amounts to the Debtors in respect of Component Parts or services provided by the 

Debtors to the Secured Accommodation Parties under the Purchase Orders (the “Customer 

Accounts”); 

(b) pursuant to section 502 of the Bankruptcy Code, each Secured 

Accommodation Party has claims against the Debtors arising from the Debtors’ design, 

manufacture and sale of PSAN Inflators and PSAN Modules to such Secured Accommodation 

Party, including, but not limited to, Customer Indemnification Claims; 

(c) the amount of each Secured Accommodation Party’s Customer 

Indemnification Claims significantly exceeds such Secured Accommodation Party’s Customer 

Accounts and no portion of the Customer Indemnification Claims or any payments made to the 

Secured Accommodation Parties or applied to or paid on account of the obligations owing under 

the Purchase Orders prior to the Petition Date is subject to any recharacterization, subordination, 

attack, avoidance or other claim, cause of action or other challenge of any nature under the 

Bankruptcy Code or applicable non-bankruptcy law, provided that such Customer 

Indemnification Claims are subject to, and filed in accordance with, the Consenting OEM Claims 

Protocol; 
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(d) based on the foregoing paragraphs  4(a) through  4(c), each Secured 

Accommodation Party has a valid and enforceable right of setoff against the Debtors equal in 

amount to such Secured Accommodation Party’s Customer Accounts pursuant to section 553 of 

the Bankruptcy Code (each, a “Prepetition Setoff Right” and, collectively, the “Prepetition 

Setoff Rights”); 

(e) the Prepetition Setoff Rights entitle each Secured Accommodation Party 

to an allowed secured claim against the Debtors equal in amount to such Secured 

Accommodation Party’s Customer Accounts pursuant to section 506 of the Bankruptcy Code 

(each, a “Customer Secured Claim” and, collectively, the “Customer Secured Claims”); 

(f) the liens and security interests on the assets of the Debtors granted to the 

Secured Accommodation Parties pursuant to and in connection with the Access Agreement (the 

“Access Agreement Liens”) are: (i) valid, binding, perfected, enforceable liens and security 

interests in the Collateral (as defined in the Access Agreement) and (ii) not subject to avoidance, 

recharacterization, subordination, recovery, attack, effect, counterclaim, defense or claim under 

the Bankruptcy Code or applicable non-bankruptcy law;  

(g) Effective as of the entry of the Final Order, unless expressly and 

successfully challenged in a Challenge Proceeding (as defined below), each of the Debtors, on 

behalf of themselves and all of their respective officers, directors, employees, owners, agents, 

assigns, trustees, successors, and representatives, each in its capacity as such, hereby releases, 

acquits, and discharges each Consenting OEM and each Consenting OEM’s officers, directors, 

employees, members, owners, agents, assigns, shareholders, successors and representatives each 

in its capacity as such, from all claims, liabilities, demands, actions, causes of action, losses, 

damages, costs, expenses, rights, compensation, of whatever kind or nature, at law or in equity, 
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foreseen or unforeseen, contingent or liquidated, matured or unmatured, known or unknown, that 

exist now, have ever existed, or may exist in the future relating to or arising from any action or 

inaction prior to the Petition Date (collectively the “Claims”), including, but not limited to, 

Claims that relate directly or indirectly to a Consenting OEM’s (a) decision to source, or not 

source, business to the Debtors; (b) decision to terminate any Purchase Order prior to the Petition 

Date; (c) decision to resource any business from the Debtors in a manner consistent with the 

Accommodation Agreement and any other agreement among any of the Consenting OEMs; or 

(d) action, related directly or indirectly to the Restructuring, Sale, or PSAN Inflators (the 

“Debtor Released Claims”); provided that, no person or entity shall be released from any claim 

or obligation arising from or related to the Accommodation Agreement (or any right to or claim 

for payment arising in the ordinary course under a Purchase Order) or any other agreement 

entered into in connection with the Sale or Restructuring including for the avoidance of doubt the 

Indemnity Agreement; and provided further that, no person or entity shall be released from any 

claim arising from or related to any act or omission that constitutes fraud, gross negligence, or 

willful misconduct. 

5. Findings Regarding the Agreements 

(a) Good and sufficient cause has been shown for the entry of this Interim 

Order. 

(b) The Debtors have an immediate need for the accommodations provided by 

certain of the Consenting OEMs pursuant to the Agreements, including the payment by the 

Secured Accommodation Parties of the Customer Accounts in the ordinary course 

(notwithstanding the Prepetition Setoff Rights), the commitment to limit the resourcing of 

business, the commitment to limit setoffs, and the commitment to accelerate payment of certain 
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of the Customer Accounts, as well as certain post-Petition Date accounts payable to the Debtors, 

pursuant to the Accommodation Agreement, in order to, among other things, (i) permit the 

orderly continuation of the operation of their businesses, (ii) maintain business relationships with 

vendors, suppliers and customers, (iii) make payroll and to satisfy other working capital and 

operational needs (iv) pay the costs and expenses of administering the Restructuring (including, 

without limitation, payment of the Debtors’ professional fees and expenses) and (v) comply with 

their regulatory obligations, including pursuant to the DOJ Plea Agreement, the Preservation 

Order and Testing Control Plan issued by NHTSA dated February 24, 2015 and the Consent 

Order issued by NHTSA dated November 2, 2015 and, as a condition to entering into the 

Accommodation Agreement, certain of the Consenting OEMs have required that the Debtors 

enter into the Access Agreement to ensure the continuity of supply of Component Parts and grant 

Adequate Protection Obligations herein.  The access of the Debtors to sufficient working capital 

and liquidity through payment of the Customer Accounts, including the accelerated payment of 

certain Customer Accounts, is necessary and vital to the preservation and maintenance of the 

going concern values of the Debtors and the success of the Cases.   

(c) Pursuant to section 542(b) of the Bankruptcy Code, but for the agreement 

of the Secured Accommodation Parties, in exchange for, inter alia, the grant of the Adequate 

Protection Liens (as defined below) and the other Adequate Protection Obligations (as defined 

below), the Secured Accommodation Parties would not be required to pay the Customer 

Accounts when due. 

(d) The Consenting OEMs have acted in good faith regarding the Agreements. 

(e) The Secured Accommodation Parties are entitled to the adequate 

protection provided in this Interim Order as and to the extent set forth herein pursuant to sections 
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362 and 363 of the Bankruptcy Code.  Based on the Motion and on the record presented to the 

Court, the terms of the proposed adequate protection arrangements are fair and reasonable, 

reflect the Debtors’ prudent exercise of business judgment and constitute reasonably equivalent 

value and fair consideration for, among other accommodations, the agreement of the Secured 

Accommodation Parties to accelerate the payment of certain of the Customer Accounts and 

thereby forbear from exercising their Prepetition Setoff Rights; provided that nothing in this 

Interim Order or the Agreements shall prejudice, limit or otherwise impair the rights of any of 

the Secured Accommodation Parties to seek, upon a material change in circumstance, new, 

different or additional adequate protection. 

(f) The Secured Accommodation Parties are entitled to the adequate 

protection provided in this Interim Order as and to the extent set forth herein pursuant to sections 

362 and 363 of the Bankruptcy Code.  Based on the Motion and on the record presented to the 

Court, the terms of the proposed adequate protection arrangements are fair and reasonable, 

reflect the Debtors’ prudent exercise of business judgment and constitute reasonably equivalent 

value and fair consideration for, among other accommodations, the agreement of the Secured 

Accommodation Parties to accelerate the payment of certain of the Customer Accounts and 

thereby forbear from exercising their Prepetition Setoff Rights. 

(g) The Debtors have requested immediate entry of this Interim Order 

pursuant to Bankruptcy Rule 6003 and Local Bankruptcy Rule 4001-2.  Absent granting the 

relief set forth in this Interim Order, the Debtors’ estates will be immediately and irreparably 

harmed.  Entry into, and approval of,  the Agreements, in accordance with the terms thereof and 

this Interim Order, and granting the adequate protection provided herein, is therefore in the best 
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interests of the Debtors’ estates and consistent with the Debtors’ exercise of their fiduciary 

duties. 

6. Approval of the Agreements.  

(a) The Debtors are authorized, on an interim basis, to (i) enter into the 

Agreements, (ii) comply with the terms of the Agreements; and (iii) effect the relief granted 

herein.  

(b) Effective as of the date of entry of this Interim Order, the Agreements are 

hereby approved, on an interim basis, pursuant to section 363(b) of the Bankruptcy Code. 

(b) (c)The Agreements shall be binding, on an interim basis, and specifically 

enforceable against the parties thereto in accordance with their terms. 

(c) (d)The Debtors are authorized to enter into amendments to, modifications 

of or waivers of the terms of the Agreements, from time to time as necessary, subject to the terms 

and conditions set forth in the Agreements, without further order of the Court; provided however, 

that amendments are subject to court approval if the Debtors are not able to represent in such 

amendment that it is not materially adverse to any Debtor.  Within two business days of the 

effective date of each such amendment, the Debtors will file a notice attaching a copy of any 

such amendment with the Court. 

(d) (e)The Agreements shall be solely for the benefit of the parties thereto, 

and no other person or entity shall be a third-party beneficiary of the Agreements.   
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7. Non-Impairment of Access.  Any parties with liens on, claims against or interests 

in property subject to the Consenting OEMs’ right of access under the Access Agreement shall 

not take any action to impair such right of access, and all such liens, claims or interests are 

subject to the terms of the Access Agreement. 

8. Automatic Stay.  Until the Final Order is entered or this Interim Order is reversed 

or vacated, the automatic stay provisions of section 362 of the Bankruptcy Code are hereby 

vacated and modified to the extent necessary to permit the Consenting OEMs, to (a) at any time, 

exercise their setoff rights with respect to Allowed Setoffs, Professional Fee Setoffs, Tooling 

Setoffs and Materials Setoffs, (b) send any notices required or permitted to be sent under this 

Interim Order or the Agreements, (c) subject to the limitations set forth in the Accommodation 

Agreement, continue their ordinary course of dealings with the Debtors consistent with past 

practices, including to take possession of Tooling or other property of the Consenting OEMs, to 

the extent permitted under, and in accordance with, the terms of the Agreements and to resolve 

normal commercial issues consistent with the Accommodation Agreement and (d) upon (i) the 

occurrence of the Outside Date, (ii) the termination of the Accommodation Agreement following 

the occurrence of a Consenting OEM Termination Event (as defined in the Accommodation 

Agreement) or (iii) with respect to any Consenting OEM, the termination of the Accommodation 

Agreement by such Consenting OEM following the occurrence of an Event of Default, 

(A) subject to any applicable cure period set forth in the Accommodation Agreement, exercise 

any then-remaining Prepetition Setoff Rights, (B) subject to any applicable cure period set forth 

in the Accommodation Agreement, exercise any and all remedies under the Agreements and 

(C) upon the giving of five days’ prior written notice (which shall run concurrently with any 

notice required to be provided under the Agreements) (the “Remedies Notice Period”) to the 
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counsel to the Debtors, who shall then promptly provide notice to the U.S. Trustee, Plan Sponsor 

and counsel to the official committee of unsecured creditors (if one is appointed) (the “Creditors’ 

Committee”), unless the Court orders otherwise during the Remedies Notice Period upon a 

Remedies Hearing (as defined below)hearing regarding any exercise of rights or remedies under 

the Agreements, exercise remedies with respect to the assets of the Debtors subject to the 

Adequate Protection Liens (as defined below).  In any hearing regarding any exercise of rights or 

remedies under the Agreements (a “Remedies Hearing”), the only issue that may be raised by 

any party in opposition thereto shall be whether, in fact, a Consenting OEM Termination Event 

or Event of Default, as applicable, has occurred and (to the extent required by the 

Accommodation Agreement for the exercise of the rights in question) is continuing, and the 

Debtors hereby waive their right to and shall not be entitled to seek relief, including, without 

limitation, under section 105 of the Bankruptcy Code, to the extent that such relief would in any 

way impair or restrict the rights and remedies of the Consenting OEMs set forth in this Interim 

Order or the Accommodation Agreement.  In no event shall the Secured Accommodation Parties 

be subject to the equitable doctrine of “marshaling” or any similar doctrine with respect to the 

Collateral (as defined below).  The failure of any party to exercise its rights or remedies under 

this Interim Order, the Agreements or applicable law shall not constitute a waiver of any of such 

party’s rights. 

9. Adequate Protection of the Secured Accommodation Parties.  Each of the Secured 

Accommodation Parties is entitled, pursuant to sections 362, 363(e) and 507 of the Bankruptcy 

Code, to adequate protection of its Prepetition Setoff Rights and Customer Secured Claims for 

and equal in amount to the aggregate diminution in the amount of such Prepetition Setoff Rights 

and Customer Secured Claims, including, without limitation, any such diminution resulting from, 
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the contractual forbearance set forth in the Accommodation Agreement, the imposition of the 

automatic stay pursuant to section 362 of the Bankruptcy Code, and the payment of such Secured 

Accommodation Party’s Customer Accounts (each, an “Adequate Protection Claim”).  For the 

avoidance of doubt, there shall be no diminution and therefore no Adequate Protection Claim to 

the extent setoffs (including setoffs permitted under the Accommodation Agreement) are 

actually taken against Customer Accounts or to the extent a Secured Accommodation Party’s 

Customer Accounts are otherwise not paid to the Debtors.  In order to induce each Secured 

Accommodation Party to enter into the Agreements and to accelerate the payment of accounts 

payable (thereby forbearing from exercising its Prepetition Setoff Rights), in exchange for such 

payment and as adequate protection of the Adequate Protection Claims, the Secured 

Accommodation Parties are hereby granted the following (collectively, the “Adequate 

Protection Obligations”): 

(a) Adequate Protection Liens.  Subject to the Carve-Out, each of the Secured 

Accommodation Parties is hereby granted, on an interim basis, (effective and perfected upon the 

date of this Interim Order and without the necessity of the execution of any mortgages, security 

agreements, pledge agreements, financing statements or other agreements), on a pari passu basis 

and in the amount of such Secured Accommodation Party’s Adequate Protection Claim, (i) a 

first-priority replacement lien on all accounts owing by such Secured Accommodation Party to 

the Debtors following the Petition Date (each, a “Replacement Lien” and, collectively, the 

“Replacement Liens”) (ii) a valid, perfected junior security interest in and lien upon all property 

of the Debtors, whether owned on the Petition Date or acquired thereafter, (including any 

proceeds thereof) except for property subject to the Replacement Liens, that is subject to 

unavoidable, perfected liens in existence immediately prior to the Petition Date (or that is 
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perfected subsequent to the Petition Date pursuant to Section 546(b) of the Bankruptcy Code) (for 

clarity, the Replacement Liens shall be junior to any perfected and unavoidable security interest in 

existence immediately prior to the Petition Date of Comerica Bank in that certain deposit (ending in 3869-

5) maintained at Comerica Bank which has a balance of approximately one million four hundred and fifty 

thousand dollars ($1,450,000) and which secures all obligations of TK Holdings Inc. to Comerica Bank); 

and (iii) a senior pari passu lien on and security interest in all property of the Debtors, whether 

owned on the Petition Date or acquired thereafter (including any proceeds thereof) other than the 

property (but not the proceeds thereof) described in the immediately preceding clauses (i) and 

(ii), in each case other than the Debtors’ claims and causes of action under sections 502(d), 544, 

545, 547, 548 and 550 of the Bankruptcy Code, or any other avoidance actions under the 

Bankruptcy Code (collectively, “Avoidance Actions”), but, subject only to and effective upon 

entry of the Final Order, including any proceeds or property recovered, unencumbered or 

otherwise from Avoidance Actions, whether by judgment, settlement or otherwise (“Avoidance 

Proceeds”) (the liens granted to the Secured Accommodation Parties pursuant to the foregoing 

clauses (i), (ii) and (iii), collectively, the “Adequate Protection Liens”); 

(b) Section 507(b) Claim.  Subject to the Carve-Out, each of the Secured 

Accommodation Parties is hereby granted, on an interim basis, a superpriority claim as provided 

for in section 507(b) of the Bankruptcy Code (each, a “507(b) Claim” and, collectively, 

the “507(b) Claims”), which 507(b) Claims shall have recourse to and be payable from all 

property of the Debtors other than Avoidance Actions (but including, effective upon entry of the 

Final Order, Avoidance Proceeds), whether owned on the Petition Date or acquired thereafter, 

(including any proceeds thereof); 

(c) Carve-Out.  For purposes hereof, the “Carve-Out” shall mean (i) fees 

owing to the U.S. Trustee incurred in connection with the Chapter 11 Cases, in an unlimited 

479



 

15 

amount and (ii) to the extent ultimately allowed by the Court, claims for unpaid fees, costs and 

expenses, professional fees, expenses, and disbursements incurred by professional persons 

employed by the Debtors or the Creditors’ Committee whose retention is approved by the Court 

pursuant to sections 327 and 1103 of the Bankruptcy Code (but excluding including the 

panyfment of reasaond able expenses of the incurred by members of the Creditors’ Committee 

(but not including counsel for or any professionals retained by an individual Creditors’ 

Committee member)) (“Professional Fees and Expenses”), subject to the terms of this Interim 

Order, the Final Order and any compensation order entered by the Court, that are incurred (a) on 

and after the Petition Date and before the occurrence of a Carve-Out Trigger Date (defined 

below), in an unlimited amount and (b)  after the occurrence of a Carve-Out Trigger Date, in an 

amount not to exceed eight million dollars ($8 million) (the “Post-Trigger Date Carve-Out”).  

For the purposes hereof, a “Carve-Out Trigger Date” means the business day after a Consenting 

OEM Termination Event or Event of Default (each, an “Accommodation Agreement Event of 

Default”) has occurred and the Requisite Consenting OEMs have provided notice thereof (via 

email or otherwise) to counsel to the Debtors; provided that any success or transaction fees that 

may become due and payable to Professional Persons shall not be included in or payable from 

the Post-Trigger Date Carve-Out; provided, further, that nothing herein shall be construed to 

impair the ability of any party to object to the fees, expenses, reimbursement or compensation on 

any grounds. 

(d) Upon the occurrence of the Carve-Out Trigger Date, the Debtors shall 

deposit into an interest-bearing escrow account at a financial institution acceptable to the 

Requisite Consenting OEMs (the “Carve-Out Account”) an amount equal to the sum of (a) all 

fees and expenses required to be paid pursuant to section 9(c)(i) above; (b) all billed and unpaid 

480



 

16 

Professional Fees and Expenses (including outstanding holdbacks) incurred on or after the 

Petition Date and prior to the Carve-Out Trigger Date; (c) all unbilled Professionals Fees and 

Expenses incurred on or after the Petition Date and prior to the Carve-Out Trigger Date and 

(d) the amount of the Post-Trigger Date Carve-Out.  The failure of the Carve-Out Account to 

satisfy in full the amount set forth in the Carve-Out shall not affect the priority of the Carve-Out. 

The Secured Accommodation Parties shall retain automatically perfected and continuing first 

priority Adequate Protection Liens in any residual interest in the Carve-Out Account available 

following satisfaction in full of all obligations benefiting from the Carve-Out (the “Residual 

Carve-Out Amount”).  Promptly (but in no event later than five (5) business days) following the 

satisfaction in full of all obligations benefiting from the Carve-Out, the Debtors shall deliver the 

Residual Carve-Out Amount, if any, to the Consenting OEMs. 

(e) Monthly Budgets.  The initial Budget (as defined below) through March 

31, 2018 (the “Initial Budget Period”), which is attached to the Accommodation Agreement as 

Exhibit A, is hereby approved.  The Debtors will provide an update of the Budget by the 15th of 

each month, if necessary, indicating any modification to the Budget for the duration of the 

Budget Period (as defined below), which shall be deemed a “Budget” only upon approval as 

provided in the Accommodation Agreement. 

(f) Monthly Budget Covenants.  At all times, the Debtors shall maintain an 

actual cash balance (i) in excess of the Minimum Cash Requirements and (ii) of at least 80% of 

the budgeted cash balance; provided that in the event that (x) the aggregate amount of accounts 

payable that are actually paid by the Consenting OEMs to the Debtors between the Petition Date 

and such date falls short of (y) the aggregate amount of accounts payable that the Secured 

Accommodation Parties are supposed to have paid to the Debtors pursuant to the then-effective 
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Budget, such shortfall shall reduce the actual cash balance that the Debtors are required to 

maintain pursuant to the foregoing clauses (i) and (ii).  

(g) Compliance with Budget. The Debtors shall use the proceeds of accounts 

payable of the Consenting OEMs solely in accordance with the Budget (subject to any permitted 

variances under the Accommodation Agreement), including to support continued operations and 

production of Component Parts for the Consenting OEMs and to pay the costs and expenses of 

administering the Restructuring (including, without limitation, payment of the Debtors’ professional 

fees and expenses). 

(h) Receipts and Disbursements.  Each month, no later than the fifteenth (15th) 

calendar day of such month, the Debtors shall provide the Secured Accommodation Parties with 

a report setting forth the Debtor’s actual receipts and disbursements in the prior month and a 

reconciliation of actual receipts and disbursements with those set forth in the prior month’s 

Budget by type of receipt and disbursement; 

10. Reservation of Rights of Secured Accommodation Parties.  Under the 

circumstances and given that the Secured Accommodation Parties have consented to the 

adequate protection provisions set forth in this Interim Order and that the above-described 

adequate protection is consistent with the Bankruptcy Code, the Court finds that the adequate 

protection provided herein is reasonable and sufficient to protect the interests of the Secured 

Accommodation Parties; provided that any of the Secured Accommodation Parties may request 

further or different adequate protection, and the Debtors or any other party may contest any such 

request. 

11. Preservation of Rights Granted Under This Interim Order. 

(a) Other than the claims and liens expressly granted by this Interim Order, no 

claim or lien having a priority superior to or pari passu with those granted by this Interim Order 
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to the Secured Accommodation Parties shall be granted or allowed while any of the Adequate 

Protection Claims remain outstanding, and, except as otherwise expressly provided in 

paragraph  9(a) of this Interim Order, the Adequate Protection Liens shall not be: (i) subject or 

junior to any lien or security interest that is avoided and preserved for the benefit of the Debtors’ 

estates under section 551 of the Bankruptcy Code; (ii) subordinated to or made pari passu with 

any liens arising after the Petition Date including, without limitation, provided that with respect 

to any liens or security interests granted in favor of any federal, state, municipal or other 

domestic or foreign governmental unit (including any regulatory body), commission, board or 

court for any liability of the Debtors , this clause shall be subject to entry of a Final Order or (iii) 

subject or junior to any intercompany or affiliate liens or security interests of the Debtors. 

(b) Notwithstanding any order that may be entered dismissing any of the 

Cases under section 1112 of the Bankruptcy Code or otherwise is at any time entered: (i) the 

507(b) Claims and the Adequate Protection Liens shall continue in full force and effect and shall 

maintain their priorities as provided in this Interim Order until all Adequate Protection Claims 

shall have been indefeasibly paid in full in cash (and such 507(b) Claims and Adequate 

Protection Liens shall, notwithstanding such dismissal, remain binding on all parties in interest); 

(ii) the other rights granted by this Interim Order shall not be affected; and (iii) this Court shall 

retain jurisdiction, notwithstanding such dismissal, for the purposes of enforcing the claims, liens 

and security interests referred to in this paragraph and otherwise in this Interim Order. 

(c) If any or all of the provisions of this Interim Order are hereafter reversed, 

modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect: (i) the 

validity, priority or enforceability of any Adequate Protection Obligations incurred prior to the 

actual receipt of written notice by the Secured Accommodation Parties of the effective date of 
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such reversal, modification, vacation or stay; or (ii) the validity, priority or enforceability of the 

Adequate Protection Liens.  Notwithstanding any such reversal, modification, vacation or stay, 

any Adequate Protection Obligations, prior to the actual receipt of written notice by the Secured 

Accommodation Parties of the effective date of such reversal, modification, vacation or stay, 

shall be governed in all respects by the original provisions of this Interim Order, and the Secured 

Accommodation Parties shall be entitled to all the rights, remedies, privileges and benefits 

granted in this Interim Order and the Agreements. 

(d) Except as expressly provided in this Interim Order or in the Agreement, 

the Adequate Protection Liens and the Adequate Protection Obligations and all other rights and 

remedies of the Secured Accommodation Parties granted by the provisions of this Interim Order 

and the Agreements shall survive, and shall not be modified, impaired or discharged by: (i) the 

entry of an order converting any of the Cases to a case under chapter 7, dismissing any of the 

Cases, terminating the joint administration of these Cases or by any other act or omission; (ii) the 

entry of an order approving the sale of any property of the Debtors that is subject to the Adequate 

Protection Liens (the “Collateral”) pursuant to section 363(b) of the Bankruptcy Code (except to 

the extent permitted by this Interim Order); or (iii) the entry of an order confirming a chapter 11 

plan in any of the Cases (except pursuant to a plan that is acceptable to the Consenting OEMs).  

The terms and provisions of this Interim Order and the Agreements shall continue in these Cases, 

in any successor cases if these Cases cease to be jointly administered and in any superseding 

chapter 7 cases under the Bankruptcy Code, and the Adequate Protection Liens and the Adequate 

Protection Obligations and all other rights and remedies of the Secured Accommodation Parties 

granted by the provisions of this Interim Order and the Agreements shall continue in full force 
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and effect until the Restructuring is consummated or the Adequate Protection Claims are 

indefeasibly paid in full in cash. 

12. Limitation on Charging Expenses Against Collateral.  Subject only to and 

effective upon entry of the Final Order, so long as any of the Adequate Protection Claims remain 

outstanding, except to the extent of the Carve-Out, no costs or expenses of administration of the 

Cases or any future proceeding that may result therefrom, including liquidation in bankruptcy or 

other proceedings under the Bankruptcy Code, shall be charged against or recovered from the 

Collateral (including Cash Collateral) pursuant to section 506(c) of the Bankruptcy Code or any 

similar principle of law, without the prior written consent of the Secured Accommodation Parties 

and no such consent shall be implied from any other action, inaction, or acquiescence by the 

Secured Accommodation Parties, and nothing contained in this Interim Order shall be deemed to 

be a consent by the Secured Accommodation Parties to any charge, lien, assessment or claim 

against the Collateral under section 506(c) of the Bankruptcy Code or otherwise. 

13. Effect of Stipulations on Third Parties.  The stipulations, admissions, agreements 

and releases contained in this Interim Order, including, without limitation, in paragraph  4 of this 

Interim Order, shall be binding upon the Debtors and any successor thereto (including, without 

limitation, any chapter 7 trustee, chapter 11 trustee or examiner appointed or elected for any of 

the Debtors) in all circumstances as set forth in this paragraph.  The stipulations, admissions, 

agreements and releases contained in this Interim Order, including, without limitation, in 

paragraph  4 of this Interim Order, shall be binding upon all other parties in interest, including, 

without limitation, any Creditors’ Committee and any other person or entity acting or seeking to 

act on behalf of the Debtors’ estates, in all circumstances for all purposes unless (A) such party 

in interest (subject in all respects to any agreement or applicable law that may limit or affect such 
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entity’s right or ability to do so), in each case, with requisite standing granted by the Court, has 

timely filed an adversary proceeding or contested matter (subject to the limitations contained 

herein, including, inter alia, in this paragraph 13) by the earlier of (i) the date that is the later of 

(x) 75 days after entry of this Interim Order, (y) 60 days after the appointment of the Creditors’ 

Committee, if any, and (z) 20 days after the appointment of a chapter 7 or chapter 11 trustee, if 

any, is appointed before the expiration of the time periods set forth in clauses (x) and (y) and (ii) 

such later date (x) as has been agreed to, in writing, by the applicable Consenting OEMs that 

would be a defendant in its sole discretion or (y) as has been ordered by the Court upon a motion 

filed and served within any applicable period of time set forth in this paragraph (the “Challenge 

Period”), (i) challenging the amount, validity, enforceability, priority or extent of the Customer 

Accounts, the Customer Indemnification Claims, the Prepetition Setoff Rights, the Customer 

Secured Claims or the Access Agreement Liens or (ii) otherwise asserting or prosecuting any 

action for preferences, fraudulent transfers or conveyances, other avoidance power claims or any 

other claims, counterclaims or causes of action, objections, contests or defenses 

(collectively, “Challenge Proceedings”) against any of the Consenting OEMs or their respective 

predecessors, successors and assigns, affiliates, subsidiaries, directors, officers, members, 

employees, partners, managers, agents, representatives, principals, attorneys, and other 

professional advisors, each solely in their capacity as such) (each a “Representative” and, 

collectively, the “Representatives”) in connection with matters related to the Purchase Orders, 

the Agreements, the Customer Accounts, the Customer Indemnification Claims, the Prepetition 

Setoff Rights, the Customer Secured Claims or the Access Agreement Liens, and (B) there is a 

final non-appealable order in favor of the plaintiff in any such Challenge Proceeding; provided 

that any pleadings filed in any Challenge Proceeding shall set forth with specificity the basis for 
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such challenge or claim and any challenges or claims not so specified prior to the expiration of 

the Challenge Period shall be deemed forever waived, released and barred.  If no such Challenge 

Proceeding is timely and properly filed during the Challenge Period or the Court does not rule in 

favor of the plaintiff in any such proceeding then: (a) the Debtors’ stipulations, admissions, 

agreements and releases contained in this Interim Order, including, without limitation, those 

contained in paragraph  4 of this Interim Order shall be binding on all parties in interest, 

including, without limitation, the Creditors’ Committee; (b) the Customer Secured Claims shall 

constitute allowed secured claims not subject to defense, claim, counterclaim, recharacterization, 

subordination, offset or avoidance, for all purposes in these Cases, and any subsequent chapter 7 

case(s); and (c) the Customer Accounts, the Customer Indemnification Claims, the Prepetition 

Setoff Rights, and the Customer Secured Claims and the Access Agreement Liens shall not be 

subject to any other or further claim or challenge by the Creditors’ Committee, any non-statutory 

committees appointed or formed in these Cases or any other party in interest acting or seeking to 

act on behalf of the Debtors’ estates and any defenses, claims, causes of action, counterclaims 

and offsets by the Creditors’ Committee, any non-statutory committees appointed or formed in 

these Cases, or any other party acting or seeking to act on behalf of the Debtors’ estates, whether 

arising under the Bankruptcy Code or otherwise, against any of the Consenting OEMs and their 

Representatives arising out of or relating to the Purchase Orders or the Agreements shall be 

deemed forever waived, released and barred.  If any such Challenge Proceeding is timely filed 

during the Challenge Period, the stipulations, admissions, agreements and releases contained in 

this Interim Order, including, without limitation, those contained in paragraph   4 of this Interim 

Order, shall nonetheless remain binding and preclusive (as provided in the second sentence of 

this paragraph) on the Creditors’ Committee and on any other person or entity, except to the 
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extent that such stipulations, admissions, agreements and releases were expressly and 

successfully challenged in such Challenge Proceeding as set forth in a final, non-appealable 

order of a court of competent jurisdiction.  Nothing in this Interim Order vests or confers on any 

Person (as defined in the Bankruptcy Code), including the Creditors’ Committee or any non-

statutory committees appointed or formed in these Cases, standing or authority to pursue any 

claim or cause of action belonging to the Debtors or their estates, including, without limitation, 

Challenge Proceedings with respect to the Purchase Orders, the Agreements, the Customer 

Accounts, the Customer Indemnification Claims, the Prepetition Setoff Rights, the Customer 

Secured Claims or the Access Agreement Liens. 

14. Limitation on Use of Proceeds of Consenting OEMs’ Accounts Payable.  

Notwithstanding anything herein or in any other order by this Court to the contrary, neither the 

proceeds of Consenting OEMs’ accounts payable nor the Carve-Out may be used: (a) for 

professional fees and expenses incurred for (i) any litigation or threatened litigation (whether by 

contested matter, adversary proceeding or otherwise, including any investigation in connection 

with litigation or threatened litigation) against the Consenting OEMs or for the purpose of 

objecting to or challenging the amount, validity, perfection, enforceability, extent or priority of 

any claim, lien or security interest held or asserted by any of the Consenting OEMs or (ii) 

asserting any defense, claim, cause of action, counterclaim, or offset with respect to the 

Customer Accounts, the Customer Indemnification Claims, the Prepetition Setoff Rights, the 

Customer Secured Claims or the Access Agreement Liens (including, without limitation, 

pursuant to section 105, 544, 547, 548, 549, 550 or 552 of the Bankruptcy Code, applicable non-

bankruptcy law or otherwise) against any of the Consenting OEMs or their respective 

Representatives; (b) to prevent, hinder or otherwise delay any of the Secured Accommodation 
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Parties’ assertion, enforcement or realization on the Collateral in accordance with the 

Agreements or this Interim Order other than to seek a determination that a Consenting OEM 

Termination Event or Event of Default, as applicable, has not occurred or is not continuing; (c) 

to seek to modify any of the rights granted to the Secured Accommodation Parties under this 

Interim Order or under the Agreements, in each of the foregoing cases without such parties’ prior 

written consent, which may be given or withheld by the Secured Accommodation Parties in the 

exercise of their respective sole discretion; or (d) pay any amount on account of any claims 

arising prior to the Petition Date unless such payments are approved by an order of this Court 

(including, without limitation, hereunder); provided that notwithstanding anything to the contrary 

herein, no more than an aggregate of fifty thousand dollars ($50,000) of Consenting OEMs’ 

accounts payable or proceeds thereof may be used by the Creditors’ Committee during the 

Challenge Period to investigate the claims and setoff rights of the Consenting OEMs 

(the “Committee Investigation Budget”). 

15. Exculpation.  Nothing Subject to entry of a Final Order, nothing in this Interim 

Order, the Agreement, or any other documents related to these transactions shall in any way be 

construed or interpreted to impose or allow the imposition upon the Consenting OEMs of any 

liability for any claims arising from the prepetition or postpetition activities of the Debtors in the 

operation of their business, or in connection with their restructuring efforts. 

16. Order Governs.  In the event of any inconsistency between the provisions of this 

Interim Order and the Agreements, the provisions of this Interim Order shall govern. 

17. Binding Effect; Successors and Assigns.  Subject to paragraph  13, if applicable, 

the Agreements and the provisions of this Interim Order, including all findings herein, shall be 

binding upon all parties in interest in these Cases, including, without limitation, Secured 
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Accommodation Parties, Creditors’ Committee, any non-statutory committees appointed or 

formed in these Cases, the Debtors and their respective successors and assigns (including any 

chapter 7 or chapter 11 trustee hereinafter appointed or elected for the estate of any of the 

Debtors, an examiner appointed pursuant to section 1104 of the Bankruptcy Code, or any other 

fiduciary appointed as a legal representative of any of the Debtors or with respect to the property 

of the estate of any of the Debtors) and shall inure to the benefit of the Consenting OEMs and the 

Debtors and their respective successors and assigns. 

18. Limitation of Liability.  In entering into the Agreements and exercising their rights 

and remedies thereunder, the Consenting OEMs shall not (i) be deemed to be in “control” of the 

operations of the Debtors; (ii) owe any fiduciary duty to the Debtors, their respective creditors, 

shareholders or estates; and (iii) subject to entry of a Final Order, be deemed to be acting as a 

“Responsible Person” or “Owner” or “Operator” with respect to the operation or management of 

the Debtors (as such terms or similar terms are used in the United States Comprehensive 

Environmental Response, Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as 

amended, or any similar federal or state statute). 

19. Effectiveness.  This Interim Order shall constitute findings of fact and conclusions 

of law and shall take effect and be fully enforceable nunc pro tunc to the Petition Date 

immediately upon entry hereof.  Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 

6006(d), 7062, or 9014 of the Bankruptcy Rules or any Local Bankruptcy Rule, or Rule 62(a) of 

the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective and 

enforceable upon its entry and there shall be no stay of execution or effectiveness of this Interim 

Order. 

490



 

26 

20. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Interim Order. 

21. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, 6004, and 

9014 in each case to the extent applicable, are satisfied by the contents of the Motion. 

22. Necessary Action.  The Debtors are authorized to take all such actions as are 

necessary or appropriate to implement the terms of this Interim Order. 

23. Retention of Jurisdiction.  The Court shall retain jurisdiction to enforce the 

provisions of this Interim Order, and this retention of jurisdiction shall survive the confirmation 

and consummation of any chapter 11 plan for any one or more of the Debtors notwithstanding 

the terms or provisions of any such chapter 11 plan or any order confirming any such chapter 11 

plan. 

24. Final Hearing.  The Final Hearing is scheduled for __________, 2017 at _______ 

__.m. before this Court. 

25. Objections.  Any party in interest objecting to the relief sought at the Final 

Hearing shall file and serve written objections, which objections shall be served upon [ ](i) 

counsel to the Debtors, (ii) counsel to the Office of the United States Trustee for the District of 

Delaware; (iii) counsel for any statutory committee appointed in these cases and (iv) counsel for 

the Consenting OEMs and Secured Accommodation Parties, Morris, Nichols, Arsht & Tunnell 

LLP, 1201 North Market Street, 16th Floor, Wilmington, DE 19899 (Attn. Derek C. Abbott)  so 

as to be received no later than 4:00 p.m. (Prevailing Eastern Time) on ______________, 2017.  4 

26. The Debtors shall promptly serve copies of this Interim Order (which shall 

constitute adequate notice of the Final Hearing) to the parties having been given notice of the 

                                                 
4 [To come] 
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Hearing, to any party that has filed a request for notices with this Court and to the Creditors’ 

Committee after the same has been appointed, or such Creditors’ Committee’s counsel, if the 

same shall have been appointed.  

 

Dated: June _________, 2017 
 Wilmington, Delaware 
________________________, 2017 

 

 
 
 
UNITED STATES BANKRUPTCY JUDGE 

 
                   
THE HONORABLE BRENDAN L. SHANNON 
CHIEF UNITED STATES BANKRUPTCY JUDGE 

 

492



IN
T

H
E

M
A

T
T

E
R

O
F

A
P

P
L

IC
A

T
IO

N
O

F
A

N
A

P
P

L
IC

A
T

IO
N

B
Y

T
K

H
O

L
D

IN
G

S
IN

C
.

U
N

D
E

R
S

E
C

T
IO

N
46

O
F

T
H

E
C

O
M

P
A

N
IE

S’
C

R
E

D
IT

O
R

S
A

R
R

A
N

G
E

M
E

N
T

A
C

T
C

ou
rt

F
il

e
N

o.

O
N

T
A

R
IO

S
U

P
E

R
IO

R
C

O
U

R
T

O
F

J
U

S
T

IC
E

(C
O

M
M

E
R

C
IA

L
L

IS
T

)

P
ro

ce
ed

in
g

C
o
m

m
en

ce
d

at
T

or
o
n
to

A
F

F
ID

A
V

IT
O

F
S

H
A

R
O

N
K

O
U

R

(S
w

or
n

J
u

n
e

2
8

,
2
0

17
)

M
cC

ar
th

y
T

ét
ra

u
lt

L
L

P
S

ui
te

53
00

,T
or

on
to

D
om

in
io

n
B

an
k

T
ow

er
T

or
on

to
O

N
M

5
K

1E
6

E
ri

c
S

.B
lo

ck
L

S
U

C
#:

47
47

9K
T

el
:

41
6-

60
1-

77
92

E
m

ai
l:

eb
lo

ck
@

m
cc

ar
th

y.
ca

H
ea

th
er

L
.M

er
ed

it
h

L
S

U
C

#:
48

35
4R

T
el

:
41

6-
60

1-
83

42
E

m
ai

l:
hm

er
ed

it
h@

m
cc

ar
th

y.
ca

P
au

l
D

av
is

L
S

U
C

#:
65

47
1L

T
el

:
41

6-
60

1-
81

25
E

m
ai

l:
pd

av
is

@
m

cc
ar

th
y.

ca

T
re

vo
r

C
ou

rt
is

L
S

U
C

#
:

67
71

5A
T

el
:

41
6-

60
1-

76
43

E
m

ai
l:

tc
ou

rt
is

@
m

cc
ar

th
y.

ca
L

aw
ye

rs
fo

r
th

e
U

.S
.

F
or

ei
gn

R
ep

re
se

nt
at

iv
e

1
6

8
20

9
41

493



IN THE MATTER OF APPLICATION OF AN APPLICATION BY TK HOLDINGS INC.
UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT

Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceeding Commenced at Toronto

SUPPLEMENTAL APPLICATION RECORD
(Returnable June 28, 2017)

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Heather L. Meredith LSUC#: 48354R
Tel: 416-601-8342
Email: hmeredith@mccarthy.ca

Eric S. Block LSUC#: 47479K
Tel: 416-601-7792
Email: eblock@mccarthy.ca

Paul Davis LSUC#: 65471L
Tel: 416-601-8125
Email: pdavis@mccarthy.ca

Trevor Courtis LSUC#: 67715A
Tel: 416-601-7643
Email: tcourtis@mccarthy.ca
Lawyers for the U.S. Foreign Representative
16818624


